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SUPREME COURT OF APPEALS OF VIRGINIA. 



Bridgewater Mfg. Co. v. Funkhouser, Revenue Com'r. 

Nov. 20, 1913. 
[79 S. E. 1074.] 

1. Taxation (§ 319*) — Assessment — Irregularities. — One whose 
property is liable to assessment for taxes may not evade payment for 
errors, omissions, or irregularities in the assessment thereof which 
do not prejudice his rights. 

[Ed. Note. — For other cases, see Taxation, Cent. Dig. §§ 514, 527- 
529, 532-534; Dec. Dig. § 319.*] 

2. Taxation (§ 378*)— Property Subject to Tax— Miller— Manufac- 
turer — Capital. — Under Code 1904, p. 2195, § 8, schedule C, providing 
for the taxation of all capital of incorporated joint-stock companies 
not otherwise taxed, that when taxed in Virginia the shares of stock 
in the hands of individual stockholders shall not be further taxed lor 
state purposes, and that real estate belonging, to such companies 
shall not be held to be capital, but shall be listed and taxed as prop- 
erty and not as capital, etc., capital employed in the business of a 
miller or other manufacturer is subject to taxation. 

[JEd. Note. — For other cases, see Taxation, Cent. Dig. §§ 626-628, 
632; Dec. Dig. § 378.*] 

3. Taxation (§ 378*)— Property Subject to Tax— Corporate Capital 
— Definition — "Capital."— Code 1904, p. 2195, § 8, schedule C, subsec. 
3, provides that the capital of incorporated joint-stock companies not 
otherwise taxed shall be assessed, and subsection 4 provides for the 
taxation of capital of individuals invested in any business not other- 
wise taxed, and that all solvent claims contracted during the pre- 
ceding year shall be held to be capital in such business and shall be 
taxed as such. Held, that the word "capital" was used in subsec- 
tions 3 and 4 to signify money and other property adventured in 
the business, whether borrowed or not, and was not limited to the 
original capital paid in by the shareholders on purchase of stock, 
less the amount invested in real estate and money borrowed by the 
company to be used in. conducting its business (citing Words and 
Phrases, vol. 1, pp. 954-958; vol. 8, p. 7595). 

[Ed. Note; — For other cases, see Taxation, Cent. Dig. §§ 626-628, 
632; Dec. Dig. § 378.*] 

Error to Circuit Court, Rockingham County. 

Proceedfngr by the Bridgewater Manufacturing Company 

*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig: Key No. Series & Rep'r Indexes. 
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against one Funkhouser, as Commissioner of the Revenue. 
Judgment for defendant, and plaintiff brings error. Affirmed. 

Conrad & Conrad, of Winchester, for plaintiff in error. 

The Attorney General, for defendant in error. 

Harrison, J. This proceeding was instituted in the circuit 
court of Rockingham county by the Bridgewater Manufactur- 
ing Company to have corrected an alleged erroneous assess- 
ment of taxes imposed upon it, which relief was denied by the 
circuit court. 

The record shows that the complainant is a corporation, with 
its chief office and place of business located in Bridgewater, 
Rockingham county. The chief business of the company is the 
operation of two flour mills and one woolen mill at Bridgewater. 
This company paid for the year 1912 the assessments collectible 
through the Corporation Commission, but did not report any- 
thing and was not assessed with anything on the personal prop- 
erty assessment books for that year. At the November term 
of the circuit court, a special grand jury was impaneled to ex- 
amine the books of assessment as required by section 578 of 
the Code of 1904. Among the persons summoned before the 
grand jury was the manager of the complainant company, who 
informed the jury that the total running capital of the company 
invested in its business as of July 1, 1912, was $16,703 ; that 
of this sum $14,000 was borrowed money ; that the company 
could not tell what amount it had in its business as running cap- 
ital as of February 1, 1912, but that it was not less than it was 
on July 1, 1912. Thereupon the grand jury directed the com- 
missioner of the revenue for Ashby district, in which the com- 
pany and its business was located, to assess the company for 
taxation with $16,703, the amount it had in its business as 
running capital during the year 1912. The aggregate tax im- 
posed upon this assessment was $229.64, being $58.45 for state 
purposes, $66.81 for county purposes, and $104.38 for district 
purposes. 

[1] The complainants make several technical objections to 
the time and method of this assessment, insisting that it was not 
made according to law. These objections are without merit. 
The underlying principle in such cases is that a person whose 
property is liable to assessment for taxes shall not be permitted 
to evade payment of his just proportion of the public burden 
by any errors, omissions or irregularities that do not prejudice 
his rights. Stevenson v. Henkle, 100 Va. 591, 595, 42 S. E. 672 ; 
Yellow Poplar Co. v. Thompson, 108 Va. 612, 62 S. E. 358; 
Coles v. Jamerson, 112 Va. 311, 71 S. E. 618. 

It is clear from the record that the objections are not well 
taken and that the complainant suffered no prejudice from the 
method of assessing the taxes it now seeks to avoid. 
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[2] There is no foundation for the contention that the law 
does not tax the capital employed in the business of a miller or 
other manufacturer. That such capital is taxed clearly appears 
from schedule C, section 8, of the tax bill, Code, p. 2193. 

[3] Upon the merits of this controversy, the complainant 
contends that under subsection 3 of section 8, schedule C of the 
tax bill Code, p. 2195, the capital taxed is the original capital 
paid in by the shareholders on the purchase of their stock, less 
the amount invested in real estate and the money borrowed by 
the company to be used in conducting its business. This posi- 
tion cannot be sustained. The nominal capitalization of the 
company which is divided into shares and sold or distributed 
to shareholders does not necessarily bear any relation or pro- 
portion to the actual amount of capital used in the business. A 
corporation may and often is doing an enormous business with 
a vast capital employed, although its stockholders have paid in 
little or nothing. The capital stock of a company must be 
clearly distinguished from the amouut of capital invested in its 
business, or the amount of property possessed by it. 1 Cook 
on Corporations,- § 8. 

The third and fourth subsections of section 8, schedule C, 
of the tax bill are as follows : 

"Third. Capital of incorporated joint-stock companies not 
otherwise taxed; and when all of such capital is taxed by the 
state of Virginia, the shares of the stock in the hands of indi- 
vidual shareholders shall not be further taxed for state pur- 
poses; but real estate belonging to such companies shall not be 
held to be capital, but shall be listed and taxed as property, and 
not as capital. 

"Fourth. Capital of ■ individuals invested, used or employed 
in any trade or business not otherwise taxed. Moneys and 
credits actively used and employed in carrying on the trade or 
business ; materials, goods, wares and merchandise on hand, and 
all solvent bonds, demands, or claims, made or contracted in 
the course of business during the preceding year, shall be held 
to be capital in such trade or business, and shall not be taxed 
otherwise than as such capital ; but real estate shall not be listed 
as such capital, but shall be assessed and taxed as other specific 
property." 

Subsection 2, 3, and 4 of section 8 of the tax bill each deals 
with capital; subsection 4 defining the term "capital" to be in- 
vestments "used or employed in any trade or business not other- 
wise taxed. Moneys and credits actively used and employed 
in carrying on the trade or business ; materials, goods, wares and 
merchandise on hand, and all solvent bonds, demands or claims 
made or contracted in the course of business, during the pre- 
ceding year, shall be held to be capital in such trade or business, 
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and shall not be taxed otherwise than as such capital; but real 
estate shall not be listed as such capital, but shall be assessed 
and taxed as other specific property." 

The term "capital" is found in two other sections of the tax 
bill — that relating to merchants' licenses (Code, p. 2220), and 
in the section relating to oyster packers' licenses (Code, p. 
2222) — and in each of these sections the foregoing definition 
of "capital" is repeated. Subsection 2, 3, and 4 of section 8 of 
the tax bill appear together, and in the last the term "capital," 
which is used in each, is defined. There being nothing in the 
context to show a contrary intention, it would seem to be clear 
that the meaning of "capital," as defined in subsection 4, was 
intended to apply also to capital as used in the preceding sub- 
sections 2 and 3. 

It is a rule of construction that, when the same word is used 
in different parts of the same statute, the presumption is that 
it was used in the same sense throughout the statute, unless a 
contrary intention clearly appears. Postal Tel. Co. v. Farm- 
ville, etc., 96 Va. 661, 664, 32 S. E. 468. 

To say that the meaning of "capital" as defined in subsection 
4, applied only to individuals would be to hold that the General 
Assembly intended to impose a less tax on corporations than on 
individuals for carrying on the same business. The provisions 
of the tax bill under consideration furnish no ground for such 
a conclusion. There is no difference between a business as con- 
ducted by a corporation and the same business as conducted by 
an individual that would warrant any different ^meaning to be 
given to the term "capital" in the two cases. Any such discrim- 
ination would be a violation of the requirement of the Constitu- 
tion that "all property, except as hereinafter provided, shall be 
taxed; all taxes whether state, local or municipal, shall be uni- 
form upon the same class of subjects." Va. Const, art. 13, § 
168 (Code 1904, p. cclxii). 

It seems clear that the Legislature intended that the meaning- 
given by it to the term "capital," in subsection 4, should apply 
to corporations as well as to individuals, and that it did not 
mean to limit the taxable capital of corporations to the original 
input of the shareholders on the purchase of their stock. 

Both subsections 3 and 4 of section 8 of the tax bill provide 
that real estate shall not be held to be capital, but shall be listed 
and taxed as property. There is, however, no warrant in the 
statutes for the contention that, in arriving at the subject of 
taxation, the complainant is only liable for taxes upon the net 
balance of capital after deducting the money borrowed by the 
company to be employed in conducting its. business. Whether 
or not such a deduction is permissible rests entirely with the 

—3 
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Legislature, and is to be determined by reference to the revenue 
laws. We find but one instance in which by express provision 
of the statute the deduction of debts is allowed. This occurs in 
schedule C, section 8, of the tax bill (Code, pp. 2193, 2194), 
where in taxing bonds, notes, and other evidences of debt, it is 
provided that there shall be deducted from such choses in ac- 
tion certain indebtedness of the taxpayer. In the section relat- 
ing to merchants' licenses (Code, p. 2220), there might per- 
haps, be an implied allowance arising from the use of the word 
"net." Neither of those instances have any application, how- 
ever, to the case under consideration, as to which the Legisla- 
ture has made no provision for any deduction whatever. Ordi- 
narily and in common parlance, the word "capital," when used 
in reference to commerce or trade, including manufacturing, 
signifies the money and other property adventured in the busi- 
ness. 6 Cyc. 347; 1 Words & Phrases, 954. As said by the 
learned judge of the circuit court, when used in this sense, it 
can make no difference whether the capital, or part of it, is 
borrowed or not. It is none the less capital of the user, and 
employed for his profit and at his risk. The statute, as already 
seen, defines what shall constitute capital in any trade or busi- 
ness, and provides that the specification made shall not be taxed 
otherwise than as capital. We would be no more justified in 
reading into the statute a deduction of indebtedness against 
these specification^ constituting capital than we would be in 
making a like allowance against the value of land or chattel 
property. 

It is illustrated by the evidence in the present case that large 
business enterprises are often carried on chiefly, and sometimes 
wholly, with a borrowed working capital, and if this indebted- 
ness, whether temporary or permanent, is to be deducted in as- 
certaining the capital for taxation, such enterprises would es- 
cape their just share of the burdens of government, though they 
were actually earning large profits. There is no reason why 
such a discrimination should be made in favor of manufactur- 
ers and others falling in the same class, and there is nothing in 
the statutes to justify the conclusion that any such favor was 
intended. The lawmaking power alone must determine whether 
such an allowance shall be made or not in ascertaining the just 
amount of taxable property, and, if made, against what forms 
of property the deduction shall be allowed and to what extent. 
As against the capital employed by the complainant in its busi- 
ness, the lawmaking power has provided for no deduction of 
its indebtedness, and the idea that it intended to do so is neg- 
atived by the fact that, in the same statute, a deduction is ex- 
pressly allowed in taxing another and different form of prop- 
erty. Expressio unius exclusio alterius est. 
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There is no error in the judgment complained of, and it is 

affirmed. 
Affirmed. 

Note. 

This case is of peculiar interest at this time when the vexatious 
question of equalization of taxation is so prominently in the public 
eye, and our legislature is now engaged in an effort to solve this 
difficult problem. 

Whether or not money borrowed by a corporation and used in 
the conduct of its business is to be taxed as a part of its capital, has 
never before been directly decided in this state, it being one of the 
many puzzling tax questions left to the decision of the various local 
authorities which result so often in unjust equalities. There seems to 
be no question that the term "capital," of a corporation as used for 
purposes of taxation, includes all moneys and assets used in the con- 
duct of its business. The definition and distinction between capital 
and capital stock, as given in 37 Cyc. .817, seems to be generally ac- 
cepted: "The capital of a corporation is the aggregate of its prop- 
erty and assets of all kinds, and is the property of the corporation and 
property taxable to it; while, on the other hands, its capital stock is 
the property of the shareholders, and consists of the aggregate of 
their separate interests in the business and profits of the corporation 
and of their ultimate right of participation in its assets ort dissolu- 
tion." 

Should borrowed money be included or excluded in arriving at the 
true capital of a corporation for the purposes of taxation? It may 
be said that, in general, the funded debt is to be added to the aggre- 
gate value of the shares of stock and the sum of the two taken to 
be the value of the capital stock. The floating or temporary debt 
is usually tacitly or expressly ignored. Chicago, B. & Q. R. Go. v. 
Cole, 75 111. 591; "Porter v, Rockford R. I. & St. L, R. Co., 76 111. 571; 
Ottawa Glass Co. v. McCaleb, 81 111. 557. The decisions of the va- 
rious states both pro and con are, however, governed by the terms 
of their own statutes as is true in the principal case here. 

Permanent and Temporary Loans. — The distinction as drawn by 
many of the courts between permanent and temporary . loans would 
seem to be a fair and just basis for taxation. 

In Bailey v. Clark, 21 Wall. 284, 22 L. Ed. 651, Mr. Justice Field, in 
delivering the opinion of. the court, says: "It is undoubtedly true, 
as stated by the attorney-general, that capital used in the business 
of banking is none the less so because it is borrowed. The mere 
fact that the money permanently invested in the business is bor- 
rowed does not alter its character as capital. The question here is 
whether money not thus permanently invested, but borrowed tempo- 
rarily in the ordinary course of business to meet an emergency, is 
capital; and we are clear that the term does not, either in common 
acceptation or within the meaning of the statute, embrace loans of 
that character." 

This theory was urged by appellants in the principal case. The 
court under the definition of capital as given in our tax laws in sub- 
sees. 2 and 3, § 8, of the tax bill, ignored this distinction saying: 

"It is illustrated by the evidence in the present case that large 
business enterprises are often carried on chiefly, and sometimes 
wholly, with a borrowed working capital, and if this indebtedness, 
whether temporary or permanent, is to be deducted in ascertaining 
the capital for taxation, such enterprises would escape their just 
share of the burdens of government, though they were actually earn- 
ing large profits." 



